
 

 

  
 

 

About us 
Weedon Law is a full-service law firm based in Toronto. We focus predominantly on 

real estate conveyancing and real estate-based litigation.  Our aim is to understand 

the needs of our clients while taking a practical approach to achieving client goals. 

Our approach focuses on finding creative alternatives to litigation. Wherever 

possible, the goal is to avoid a failed transaction. When litigation becomes a 

practical reality, we have developed a system to deliver results on a cost-effective 

and timely basis.  

 

Greg primarily practices around residential and commercial real estate law with a 

focus on real estate litigation. More recently, Greg has narrowed his practice to 

consult, negotiate and litigate on matters exclusively related to breaches of 

agreements of purchase and sale across Ontario.  

 

 

 



 

 

 

Litigating Deals that have gone South 
The purpose of this presentation is to inform you, from  a litigation perspective, on 

how best to support our mutual clients during a failing  or failed transaction. As a 

realtor, you ought to be hyper-aware and identify the signs of a potential breach. If a 

breach does occur, you should have the tools available to navigate the matter with 

your client. You have all heard that there are consequences to a breach of contract; I 

am here today to tell you what those consequences are.    

 

PART I:  General Trends in Real Estate Litigation 

o Appraisal values 

o Abatements 

o Ghost deposits 
 

PART II: Due Diligence and Prevention 

o Importance of sizable deposits 

o Considerations during and after negotiation of the APS 

o Deference to counsel 

 

PART III: Identifying a Potential Breach  

o Identifying red flags and finding the right lawyer for your client(s) 
 

PART IV: Consequences of a Breach 

o Damages, deposits and enforcing judgments  
 

PART IIV: Litigating the Standard Breach File 

o Assessing assets and leverage 

o Mitigation 

o Pleadings (claims and defences) 

o Summary Judgment  

o Timelines and Costs 

o The Realtor’s role 

 



 

 

 

PART I: Real Estate Litigation is Trending 
 

As you are no doubt aware, there has been a considerable uptick in real estate 

litigation over the past year. Over the past 6-8 months we have seen the same fact 

patterns and issues affecting buyers and sellers alike:  

 

Appraisal Values & Lack of Financing:  

● Prior to the market downturn, banks and appraisal companies used an inflated 

comparative analysis approach and relied on comparable sales in an area to 

appraise property values.   

● However, appraisal companies have became ultra-conservative, almost 

overnight. 

● Buyers have purchased at the height of the market (January - March) with 

closing dates 60-120 days out. Buyers have left financing to the last minute and 

lenders lend against the appraised value - not the contracted purchase value. 

 

Requests for Abatements:  

    With a lower-than-expected appraisal value…. 

● Buyers are expected to provide a larger down-payment than they had originally 

planned. In turn, buyers look to sellers for an abatement (reduction) in the PP. 

● Typical abatement requests exceed $100,000 (highest witnessed - $500,000). 

● If the market was trending upwards, would a seller ask for more money?  

● Rarely will we recommend an abatement – only as a last resort.   

 

Buying before you Sell: 

● Historically acceptable practice.  Especially in a hot market.  

● In a downward market, if your client requires sale proceeds to purchase, your 

advice ought to be sell before you buy.  

● We strongly recommend that this practice be put on hold indefinitely.   

 

Ghost Deposits: 



 

 

● We continue to see an influx of these cases; often due to poor advice of real 

estate professionals (realtors, brokers, and lawyers).  

● A buyer who fails to deliver a deposit is in fundamental breach of the agreement. 

  



 

 

PART II: Due Diligence and Prevention 

 

Most of the litigation files we see deal with buyers defaulting as a result of financial constraints 

(appraisal value, lack of financing, increasing interest rates etc.) Regrettably, we find that a 

significant number of buyer-defaults were completely preventable. 

 

Litigation Considerations while Negotiating the APS  

  When acting for a Seller 

o Importance of a Sizable Deposit: Minimum 5%; preferred 7-8% in today’s market.  

Motivate a buyer to fulfil the bargain with more skin in the game.  

o Proper due diligence is important now more than ever. Title/Judgment searches - 

mitigate potential issues your seller may run into. Why give the buyer an out? 

o Vet potential buyers. (e.g. A first time buyer is more likely to default than a family looking 

to downsize who owns a property). Ask important questions.   

o Ensure any defects are disclosed and be transparent. List acknowledgments and 

disclosure in Schedule “A” – if not in the agreement, it’s not agreed to.  

    When acting for a Buyer 

o Canvass financing and budget concerns.  

o Work with a trusted mortgage broker. Learn and lean on your colleagues.  

o Manage your client’s expectations and understand when to advise your client to seek 

legal advice. 

 

Litigation Considerations after the APS is Negotiated 

o Importance of the Time of the Essence provision in the APS. Manage/meet expectations. 

o Communicate in writing, always. Should the matter end up in litigation, your written 

correspondence will be the evidence your clients rely upon.  

o Amending closing dates? Adding/removing parties? Pass the torch to counsel immediately.  

o A simple request to remove a party from an APS can result in your client being unable to 

bring a claim against the original party to the Agreement.  

o Extending a closing date will impact a claim for damages if there is an eventual default. 

 

We would recommend that you set a policy that you will not touch the APS once it has been 

signed and defer to the lawyers going forward. If a lawyer refuses to assist with this process, you 

should advise your client to seek out alternative, competent counsel.  

  



 

 

PART III: Identifying a Breach 

 

A ‘breach’ is when one party fails to fulfil or perform part or all of the Agreement; or, in 

the case of an anticipatory breach, where one party communicates or demonstrates an 

unwillingness to honour the terms of an agreement.   

 

Common Indicators and Red Flags: 
 

o Buyer does not retain counsel (title search comes and goes). 

o Co-op agent fails to communicate with your office (keep in constant contact). 

o Buyer does not conduct their site visits / viewings. 

o Requests for extension, VTBs, changing party names to APS at eleventh hour. 

 

What happens at this stage is critical to your client’s success during litigation. Create a 

paper trail. Be proactive versus reactive and do not be afraid to assume the worst. It is 

best to prepare your client for the worst-case scenario and get counsel in advance in 

order to mitigate defaults and work towards solutions with as much lead-time as 

possible. Where there is smoke, there is fire. 

 

Finding the Right Lawyer:  
 

If you sense that your deal might not close, we strongly recommend a consult with a 

real estate litigation lawyer at the first opportunity. The high majority of real estate 

solicitors will have zero litigation experience. Often, we see clients kicked out the door 

as soon as the file goes south. This can prejudice the client considerably.   
 

Finding a lawyer who can navigate the issues on the transactional end (i.e. financing, 

title conveyancing, tendering, etc.) while leveraging the client’s litigation position on 

the backend is paramount.  The goal is to increase the likelihood of the transaction 

completing but prepare for the possibility that litigation is a likely reality.  
 

A real estate litigation lawyer will problem-solve, provide practical solutions, manage 

expectations, and implement an action plan.  

 

 



 

 

PART IV: Consequences of a Breach 

 

We have all heard that a buyer should beg, borrow and steal (not really) to avoid 

defaulting on an Agreement. Breaching a contract will undeniably have severe legal 

and financial consequences on all parties involved.   
 

Damages:  
 

o Overarching Principal: to restore the innocent party to the position they would have 

been if the contract performed.  

o Market factors play a significant role in determining damages. In a downward market, 

an innocent party having to relist and resell a property is entitled to the difference 

between the two sale prices. The more expensive the property, the higher the damages. 

o Innocent party is entitled to all (reasonable) out of pocket expenses incurred as a 

result of the breach (i.e. mortgage interest costs, taxes, utilities, moving costs, storage 

fees, lawyer fees, extension costs, bridge financing, private financing, etc.).  

o The “Domino Effect.” Damages cannot be too remote (common misconceptions). 

o Have your clients keep diligent records of costs/expenses (daily, monthly etc.) 

 

Deposits:  
 

o Deposits are set off against any awarded damages. For example, the total damages 

awarded will be reduced by any deposits directed to the innocent party.  

o A defaulting buyer has much more to lose than the deposit. Raise awareness.  

o Should your client entertain an extension of the closing date, deposits held ought to 

be released / directed to the sellers immediately; also, obtain further deposits.  

 

Enforcement of a Judgment:  
 

o A successful litigant will look to attach their judgment (via writ of execution) to a 

defaulting party’s property. A debtor will be unable to sell or mortgage their property 

without paying out the judgment creditor. 

o  The consequences for a breaching buyer who already owns a property are 

catastrophic. It can force the sale of their home.   

 



 

 

PART IIV: Litigating a Breach of Agreement  

 

Initial Asset Assessment: Cost-Benefit  

o Value in early stages of litigation retainer by attempting to salvage / revive transaction. 

o Conduct a thorough title and asset search of defaulting buyers. Leverage.  

o Cost-benefit analysis; weighing success versus your ability to collect.  

 

Duty to Mitigate  

o Immediate and ongoing.  

o Re-list property at price defaulting buyer agreed to buy it at; or in alternative, list at 

same price and on same terms as originally listed.  

o Consult with lawyer at every decision. Should a recommendation be made to reduce 

the listing price, communicate your opinion in writing to your client. Your client will 

need this as evidence to demonstrate they were actively mitigating their damages.  

Example:  

• “Dear John, based on a market analysis and review of comparables, it is my 

opinion that your property is listed too high. I recommend that we reduce the 

listing price to $X in order to effectively market and sell your property.” 

o We consult with clients and their realtors at each stage and on a weekly basis.  

 

Pleadings (Statement of Claim & Defence) 

o Once we decide to proceed with litigation, we draft, file and serve a statement of 

claim (the action) against the defendant (buyer). 

o 20 days to defend – Statement of Defence. 

 

The Summary Judgment Motion  

o A procedural tool that is available in certain cases to obtain judgment without the 

need for a formal trial. Ripe for real estate litigation matters. 

o “No genuine issues requiring a trial” –  Where credibility is at issue or there is a serious 

factual dispute, principals of access to justice will yield to trial fairness.  

o Efficient (expedited resolution) and cost effective  



 

 

o The moving party submits affidavit evidence. We often submit two (2) affidavits. 

• homeowner/seller  - speaking to damages;  

• realtors – speaking to mitigation efforts, marketing efforts, and reasonability.   

 

Litigation Timelines  

o A common misconception is that litigation takes several years to complete and that 

there is a backlog of files in the court system. Incorrect, re: COVID-19. 

o With respect to real estate litigation, should the matter be ripe for summary 

judgment, our streamlined approach has narrowed the timeline considerably.  

o We can commit to a timeline with judgment within 8-12 months from start to end.  

o If summary judgment is not available, timelines (and costs) will be exponentially higher. 

 

Costs of Litigation 

o Depends heavily on the set of facts of each case.  

o Often translates to about 10% of the value of the claim put forward.  

o From beginning to end (summary judgment), we estimate legal fees to range 

between $15,000 and $25,000. Conventionally, if trial was necessary, litigants will 

spend between $50,000 and $100,000 (conservatively).   

o Successful party is entitled to ~70% of their legal fees paid.  

o See cost awards in cases cited below. 

 

The Realtor’s Role: 

o Mitigation. 

o Keep an eye on the defendant’s properties – are they listed for sale? Injunction. 

o Collection, compilation, affidavit evidence. 

o Critical witness testimony. You are the boots on the ground.  

 

 

 

 

 

 

 



 

 

Obligatory Disclaimer: 

 

The content on this presentation is provided for general information purposes only and 

does not constitute legal or other professional advice or an opinion of any kind. Users of 

this document are advised to seek specific legal advice by contacting members of 

Weedon Law (or their own legal counsel) regarding any specific legal issues. Weedon 

Law does not warrant or guarantee the quality, accuracy or completeness of any 

information on this presentation. Accessing or using this document does not create a 

lawyer-client relationship.  
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